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Claim No. CO/4439/2019 

IN THE HIGH COURT OF JUSTICE 

QUEEN’S BENCH DIVISION (ADMINISTRATIVE COURT) 

BETWEEN 

 

THE QUEEN 

(on the application of 

SAVE OUR COMMUNITIES GROUPS AND SAVE OUR SERVICES) 

Claimant 

-and- 

 

TOWER HAMLETS COUNCIL 

Defendant 

 

 

DETAILED GROUNDS FOR RESISTING THE CLAIM 

 

 

Background 

 

1. In October 2014, the Best Value Inspection of the London Borough of Tower Hamlets, 

prepared by PwC concluded that:  

 

“In relation to the matter of grant making, we conclude that the Authority is failing to 

comply with its best value duty. While the details of each grant programme examined 

vary, we have noted a number of common themes, including the following:  

(a) A lack of transparency generally over the rationale for decisions as to grant 

awards.  

… 

(c) Grants have been awarded to organisations which were ruled ineligible or which 

did not meet the required evaluation score when assessed by officers applying the 

agreed applications evaluation methodology.  

… 

(e) Our testing indicates that there are gaps in the monitoring of performance of grant 

recipients. …  
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(f) Overall, we do not see an effective system in place to ascertain whether or not the 

allocation of grant monies awarded is such as to obtain best value.” 

 

2. As a direct result of that report, on 17th December 2014 the Secretary of State issued 

Directions under section 15(5) and (6) of the Local Government Act 1999.1 Those 

Directions appointed Commissioners, amongst other matters, to exercise all of the 

authority’s functions in relation to the making of grants until 31st March 2017 and 

imposed a requirement to draw up an action plan to secure compliance with best value 

duties.   (The other functions identified primarily related to the appointment of officers). 

 

3. An action plan was agreed with Commissioners in March 2015 to refresh the Voluntary 

and Community Sector (“VCS”) by March 2016 and, in the interim, to reform the then 

current grant based system (“MSG”).  Following consultation, the action plan was 

produced in April 2016 [Exhibit DF1.1].  It proposed a move towards a commissioned 

rather than a grants-based system.  That action plan was, in essence, implemented in 

five stages, as set out in the full chronology in the accompanying witness statement of 

David Freeman, which should be read in conjunction with these Grounds.  

Implementation is continuing to be reviewed.   

 

4. There has been no reduction in funding as a result of the change of method of delivery.  

As the witness statement of David Freeman makes clear, there has in fact been an 

increase when transitional and mitigation measures are taken into account. 

 

5. The main four decisions  in the process from MSG to LCF were: 

 

(a) First, on 5th April 2016 a new VCS Strategy was agreed, to be delivered 

principally through commissioned services funded through contracts rather than a 

traditional grants programme. This commitment to implementing change 

contributed toward the lifting of the 2014 Directions and the return of grant 

making powers from the Commissioners to the Defendant in January 2017. 

 

(b) Second, on 20th March 2018 a decision was made to discontinue MSG and 

replace it with a new commissioned service, then called the Community 

                                                 
1
 Even though there are no current Directions, the fallout continues.  As noted in the decision of 16 August 

2019 under challenge “political interference in the council’s previous MSG programme continues to be the 

subject of an active police investigation”.  
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Commissioning Programme from April 2019, which date was later set back to 

September. 

 

(c) Third, on 31 October 2018, in principle proposals for a Local Community Funding 

(‘LCF’) scheme were approved by Cabinet.  This set out the 5 core themes, 

priorities within those themes, and outcomes for the new programme and 

introduced a new small grants programme.  It had specific regard to potential 

barriers that the new process might pose to small and medium VCS 

organisations2 and also dealt with MSG Transitional Arrangements. By 25 March 

2019 the LCF was open for bids, and bids were then duly made. 

 

(d) Fourth, on 31 July 2019, Cabinet agreed the LCF programme and funding to 

individual organisations from 1st October 2019 to 31st March 2020 and transitional 

arrangements - including linking organisations to alternative sources of funding 

and an emergency fund to assist organisations in meeting the costs of transition 

[paras.3.55-3.56 of the Report to Cabinet) - and noted the Equality Analysis; 

 

6. Continuing monitoring of the implementation of the LCF Equality Impact Analysis action 

plan, based on equalities data received from LCF funded organisations is now in place. 

The first monitoring period for equality data was due to conclude at the end of March 

2020 but in light of the Covid19 pandemic has been extended to the end of September 

2019.  

 

7. The July decision was called in but on 16th August 2019 the Mayor determined to 

continue the plans to progress the LCF.  It is this last decision which the Claim Form 

identifies as forming the basis for challenge. 

 

8. Further reports were presented to Cabinet between September 2019 and March 2020 

concerning the operation of the LCF scheme and the small grants scheme adopted to 

complement it as part of a continuing monitoring process 

 

Summary response to the Claim 

 

9. The Council submits that the claim should be dismissed because:  

 

                                                 
2
 The witness statement of David Freeman sets out the involvement of those impacted throughout the 

preparation for the new scheme. 
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a. A significant proportion of the complaint relates to prior decisions which are not 

under challenge. 

b. Further/alternatively much of it is brought out of time and was not brought 

promptly, and 

c. in any event is devoid of any substantive legal merit.  

 

10. It is important to note from the outset what this challenge is not. It is not a challenge to 

the level of funding available to the Voluntary and Community Sector. As noted above 

there is no change to the level of funding.  Nor can it properly be considered a challenge 

to any deprivation of funding to the specific organisations comprised in the Claimant. Of 

those eleven organisations, only seven benefited from funding under MSG. All of those 

seven organisations are eligible to apply for funding under the small grants programme 

which accompanies the LCF, and/or by reason of mitigation measures employed by the 

Defendant. All of those seven organisations received funding post the implementation of 

the LCF, two under the auspices of LCF itself. 

 

11. At best this challenge is to the method by which funding is delivered.  

 

12. What the Claimant seeks in terms of relief is for the Court to overturn the strategy of the 

democratically elected council to replace a flawed scheme that had attracted the 

condemnation of central government. That is an unattractive proposition. Not only is that 

outcome undesirable and the likely progenitor of administrative and logistical chaos, but 

it is for local authorities to make decisions on the competing demands on their limited 

resources. The claim appears to ignore the well-known and well publicised background 

to the changes as well as the significant steps taken to prepare for, identify and manage 

impacts of the change on organisations similar or identical to the organisations 

comprised in the Claimant.  

 

The scope of the challenge 

 

13. Unusually, it is necessary to analyse the nature of the challenge, and indeed to identify 

the decision under challenge and its proper ambit, to ascertain how, if at all, they 

coincide. 

 

14. Section 3 of the Claim Form identifies what are asserted to be “Four decisions of the 

Defendant as recorded in the decision of 16th August 2019” (emphasis added). The 

Claimant, however, fails to produce the correct decision of that date. The decision 
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contained at pages 22-26 of the Claim bundle relates to a different and unrelated 

decision of the Mayor.  A correct version is provided in the Appendix to David Freeman’s 

statement. 

 

15. Section 3 also suggests the date of the decision was the 14th and 16th August 2019, 

whereas there was no decision by the Defendant on 14th August, only a recommendation 

on that date by its O&S Committee to reconsider matters. 

 

16. In fact on 16th August 2019 the Mayor made one main decision – to confirm his earlier 

decision of 31st July 2019 – and two consequential ones - which directed officers to 

produce reports on certain mitigation steps. 

 

17. Paragraph 1 of the Statement of Grounds then purports to identify four acts/decisions to 

be challenged, being, in summary, (i) discontinuing MSG, (ii) adopting LCF, (iii) not 

following the recommendation of the O&S Committee and (iv) adopting the Request for 

Quotation procurement process in respect of the external assessor appointed to assess 

LCF grants.   

 

18. This is apparently the paragraph referred to in Section 7 of the Claim Form, which refers 

to “orders quashing the decisions complained of at paragraph 1 above” and a mandatory 

order requiring a return to the M[G]F scheme pending adoption of a lawful scheme 

following a full consultation process.  See also paragraph 61 of the Claim Form which is 

in the same terms of Section 7. 

 

19. As is apparent from an analysis of the decision making process it is only the third 

decision identified by the Claimant, as set out in paragraph 16 above, which was in fact 

determined on 16th August.  The others were taken earlier. 

 

20. Roger ter Haar QC, DHCJ, when granting permission noted that “the decision really 

under challenge is the Mayor’s decision of 16th August 2019”. However, he also ordered 

the Claimant to produce a statement setting out the reasons for delay.  Further 

submissions are made as to delay below.  

 

21. The statement of Muhammed Hannan, made pursuant to that Order expressly confirms 

that the decision under challenge is that of 16 August 2019.  He refers to no earlier 

decisions.  As identified above at paragraph 16 that decision was of limited ambit, i.e. the 
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decision of the Mayor to confirm his decision of 31 July 2019 and to direct reports on 

mitigation measures.  

 

22. Thus, it is clear that the sole decision for which permission has been given to challenge, 

subject to the consideration of reasons for delay, is that of the 16th August and none of 

the preceding decisions.  The decision on 16th August was rendered necessary, once the 

O&S Committee had taken the decision it did on 14th August, but absent that 

Committee’s intervention, was not required to effect the introduction of LCF and was 

otherwise effective. 

 

23. The decisions prior to 16th August, including the decision of 20th March 2018 to 

discontinue MSG, the decision of 31st October 2018 and the decision of 31 July 2019 to 

adopt the LCF, were not preliminary or provisional; rather they addressed substantially 

different stages in the process of adopting the LCF and when taken were not dependent 

on the outcome of any call-in.  

 

24. Turning to the grounds of challenge, the Claimant’s challenge, as structured in the 

Statement of Facts and Grounds, asserts a large number of claims but can be analysed 

for current purposes as containing 9 grounds in three main groupings: –  

 

a. The decision to adopt the LCF was unlawful because:   

i. it amounted to indirect discrimination as it effectively precluded charities 

existing primarily for the benefit of a group with a protected characteristic 

and has reduced charitable services to BAME people   §44&45.  

ii. Likewise indirect discrimination by virtue of the funding criterion which 

disadvantaged small charities and accordingly disadvantaged BAME 

people, §48 & 49.  

iii. there was a failure to have regard to the public sector equality duty in 

deciding to exclude which existed for the benefit specified protected 

groups §47.  

iv. There was a failure to have regard to the need to its duty under section 11 

of the Children act 2004 (§52).   

 

b. the decision was irrational because:   

i. It was a breach of a legitimate expectation (§53-54);   

ii. It failed to have regard to and adopt the recommendations of the O&S 

committee for a variety of reasons (§55).  
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c. the decision was procedurally unfair because:   

i. the Defendant failed to consult in respect of the decision to adopt LCF 

(§56)  

ii. the process gave preference to larger charities which was “procedurally 

unfair” (§58) and/or no reasons were given for favouring larger charities.    

iii. the Defendant should have tendered for the contract for the independent 

assessor under the LCF (§60).   

 

25.  As to grounds a(i)-(iv) and b(i), the decision to adopt the LCF was taken on 31 July 2019 

at the latest.  Indeed in principle it was taken the year before, and is therefore not under 

challenge.  These grounds are therefore wholly misdirected and without substance.  The 

Mayor is not required to retake decisions which are called in, i.e. make a wholly fresh 

decision as he might have to do if this challenge were to succeed for instance. He  

considered and responded to the O&S Committee’s concerns and issues they raised and 

how they might affect the original decision.   

 

26. Likewise, as to grounds c(i)-(iii), the whole of any procedural fairness challenge is 

unsustainable as it is wholly unrelated to the Mayor’s decision on 16th August 2019.  

 

27. What the Claimant is left with is an assertion that when reaching his decision on 16 

August 2019 the Mayor failed to have regard to the recommendations of the Overview 

and Scrutiny Committee and the specific complaints made in paragraph 55 of the 

Grounds – ground b(ii). 

   

28. Put another way, the only relief to which the Claimant would be entitled were its claim to 

be substantiated in its entirety is an order quashing the decision to confirm the earlier 

decision and remitting it for reconsideration by the Mayor. The wide-ranging relief which 

the Claimant seeks is simply not available to it.   

 

29. These Detailed Grounds address the entirety of the Claimant’s case. The Defendant’s 

primary submission, however, is that, subject to delay, the Claimant is limited to 

challenging the decision of 16 August and consequently many of the Grounds relied on 

are simply not open to the Claimant.   

 

Delay  

 



 8

30. For like reasons, much of the claim in so far as it relates to earlier decisions is brought 

out of time.   

 

31. CPR 45.5 requires that the claim for judicial review must be brought promptly and in any 

event not later than 3 months after the date when the grounds of challenge for first 

making the claim arose.  The test is promptness.  In the context of a challenge to a 

decision affecting a wide section of the public, as this one, there is a real need to take 

speedy action, see e.g. R (Sustainable Development Capital LLP v SOSBEIS & others 

[2017] EWHC 771 (Admin) at [31-36]. 

 

32. In R (Nash) v Barnet LBC [2013] EWHC 1067 (Admin), [2013] LGR 515, Underhill J 

considered a similar point in the context of delay: there, Barnet had adopted a policy of 

outsourcing functions and 18 months later authorised specific contacts; the Claimant 

sought to challenge the second decision on the basis of a want of consultation. This 

court (with which the Court of Appeal agreed3) said:  

 

“I believe the true position to be as follows. If the earlier decision is no more than a 

preliminary, or provisional, foreshadowing of the later decision, Burkett does indeed 

apply so that the later, “final”, decision falls to be treated as a new decision, the 

grounds for challenging which “first arise” only when it is made. But if the earlier and 

later decisions are distinct, each addressing what are substantially different stages in 

a process, then it is necessary to decide which decision is in truth being challenged; 

if it is the earlier, then the making of the second decision does not set time running 

afresh.” [41] 

 

33. The decision to adopt the LCF was taken before 31 July 2019. More precisely, Cabinet 

approved the framework of the LCF programme in October 2018 and there was 

considerable involvement of the various organisations in the formulation of the 

programme both before and after that date. Those decisions were not “preliminary, 

provisional” decisions (per Underhill J in Nash) but were distinct “each addressing what 

are substantially different stages in a process” (ibid). As such, it is not open to the 

Claimant to challenge the decision to adopt the LCF and claim is out of time.    

 

34. Likewise, the rationality challenge on the ground of breach of legitimate expectation 

suggests that the local authority should have “had due regard to that legitimate 

                                                 
3
 [2013] EWCA Civ 1004 at [75], adding further reasons of its own from paragraph [47-51].   See also per 

Ouseley J at [155] and [178] in Peters v LB of Haringey [2018] EWHC 192 (Admin). 
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expectation when deciding to adopt the LCF”. For the same reasons as identified above, 

that claim is out of time. Similarly, the claim that the authority should have conducted a 

tender for the contract is a challenge which should have been brought at the formative 

stage of the LCF plan.   

 

35. The challenge to consultation is on all fours with Nash. In that case, the local authority 

made a decision to adopt a policy of outsourcing functions and 18 months later 

authorised specific contacts. The Court of Appeal found that “The decisions [to adopt the 

policy] were just that: decisions. They were intended to, and would be known to, have 

both legal effect and significant consequences in terms of prospective time and expense 

incurred pursuing the competitive dialogue and otherwise…By way of contrast, the 

eventual decision of 6 December 2012 to award an outsourcing contract to a particular 

bidder was not one…which required the Council to consult at all.” Any consultation 

challenge is therefore out of time.  

 

36. It follows that the only aspect of the Claimant’s challenge which is arguably in time is the 

challenge that the local authority failed to have regard to the recommendations of the 

O&S committee when deciding to confirm the 31 July decision.  

 

37. In that regard, the Defendant acknowledges that the effect of a call in, but importantly 

only once made, under its constitution is to “suspend implementation of the decision” 

under challenge (see Part B, Section 30, §§58, 60) until the decision was either reversed 

or upheld.4.   I.e. The decision on the 31st July was not dependant on any further steps or 

reconsideration and only became suspended on call-in.  All Councils can review 

decisions, but the power to do so does not prevent the decision under review from being 

complete. 

 

38. It is incumbent on the Claimant to satisfy the Court that its challenge issued on 13th 

November 2019, against the decision taken on 16th August 2019, was brought promptly. 

In the Order granting permission to the Claimant to seek judicial review, Roger ter Harr 

QC noted that there had been ‘some delay in this matter” and that it was “appropriate 

that the Claimant should explain in a statement the timing of the application and the 

reasons for the delay”. The brief witness statement of Dr Muhammed Hannan, omits to 

provide a full explanation in that it fails to give any detailed timeline. It falls far short of 

satisfying the Court that Claimant acted promptly in bringing the claim. 

                                                 
4
 In that sense, the case is distinct from R (De Whalley) v Norfolk CC [2011] EWHC 3739 (Admin), where the 

decision was stayed from the outset.  
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39. Dr Hannan discloses that the Claimant’s “current counsel team” referred the Claimant to 

Hodge Jones Allen solicitors (‘HJA’) on 21st October 2019, 20 days after the 

implementation of the LCF scheme, and over two months from the date of the decision 

under challenge. Save for an reference having previously sought the assistance of 

Druces’ solicitors on an unspecified date, Dr Hannan gives no details of when he 

commenced any search for legal representation to assist in bringing this challenge, nor 

any other steps the Claimant took to bring any challenge before the instruction of HJA.  

 

40. The witness statement of Dr Hannan does not demonstrate prompt action. In this case, 

promptness is pivotal given the impact of the decision on a wide sector of the public in 

particular in the Defendant’s area, and the prejudice which would be caused to the 

Defendant and the public alike were this late challenge to succeed.  

 

41. The claim is out of time and should not succeed on that basis. 

 

Substantive merit  

 

42. The claim has no substantive merit. As noted previously, the claim invites the court to 

overturn a decision of the democratically elected council regarding the distribution of 

public money. The central difficulty with that claim is that Parliament has determined that 

it is for local authorities to make decisions on the competing demands on their finances 

and how to distribute scare resources. 

 

Illegality - Indirect discrimination (grounds a (i) and (ii))  

 

The challenge 

 

43. Section 19(1) Equality Act 2010 provides that a person (A) discriminates against another 

(B) if A applies to B a provision, criterion or practice which is discriminatory in relation to 

a relevant protected characteristic of B's (e.g. age, race, religion). For these purposes, a 

provision, criterion or practice is discriminatory in relation to a relevant protected 

characteristic of B's if: 

 

a. A applies, or would apply, it to persons with whom B does not share the 

characteristic (Equality Act 2010, s 19(2)(a)); 
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b. it puts, or would put, persons with whom B shares the characteristic at a 

particular disadvantage when compared with persons with whom B does not 

share (Equality Act 2010, s 19(2)(b)); 

 

c.  it puts, or would put, B at that disadvantage (Equality Act 2010 s 19(2)(c)) ; and 

 

d. A cannot show it to be a proportionate means of achieving a legitimate  aim 

Equality Act 2010 s 19(2)(d)). 

 

44. It is not disputed that (a) the adoption of the LCF amounted to the introduction of a 

Provision Criteria or Practice (‘PCP’) for the purposes of the Equality Act provided that 

the LCF is read as incorporating the mitigation measures within it – they are one 

scheme, or (b) that the appropriate comparator pool would be all charity service users in 

Tower Hamlets as asserted by the Claimant at paragraphs 43 and 30 & 33 respectively.     

 

45. What is disputed is that the adoption of the LCF comprised any form of indirect 

discrimination against those groups to whom the Claimant refers; BAME women, 

children and pensioners.   There is no basis to support such an allegation. 

 

46. Moreover, the Council recognised that there might be losers arising from the change 

from MSG to LCF and has instituted significant steps to deal with them. The Claimant 

largely ignores these steps (and misunderstands their ambit). 

 

47. As summarised by the Court of Appeal in Ward & Gullu v LB Hillingdon & EHRC   [2019] 

EWCA Civ 692 at paragraphs [18-20] the key point of the law as to indirect discrimination 

is that equality of results is the goal, and the comparison is between groups as a whole, 

not individuals, see paragraphs [57 & 59]. 

 

Exclusionary PCP? 

 

48. The Claimant appears to assert at paragraph 44 of its grounds that it is an essential 

prerequisite of qualification for funding under the LCF that a bidding organisation is 

inclusionary. From that (erroneous) assertion is extrapolated the proposition that the 

purported exclusion of ‘exclusionary’ organisations from funding amounts to indirect 

discrimination for the purposes of s.19, Equality Act 2010.   
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49. The challenge as a whole displays significant misunderstanding of the LCF scheme 

itself. It proceeds on the basis of a series of assumptions which are either evidentially 

unsupported or, in most cases, manifestly wrong. First, this particular challenge hinges 

on the flawed contention that there is a wholesale restriction on non-inclusionary 

organisations obtaining funding under the LCF, see paragraph 44 of the Grounds. There 

is not, as David Freeman explains in his statement, in particular at paragraphs 35-36. 

Under the Local Community Fund Assessment Criteria, and in particular the Equalities 

and Diversity criterion comprised within it, is quite clear that an organisation may run a 

project to target people with one or more protected characteristic(s), albeit that to obtain 

funding that organisation will need to explain why that targeting is required. 

 

50. Built into the LCF scheme itself, therefore, is scope for projects to be focused on a 

protected characteristic, e.g. age or race. On that very simple basis this ground of 

challenge should fail. 

 

51. Secondly, it is alleged that there is indirect indiscrimination more broadly because, for 

example, the funding criterion allegedly favours large charities over smaller charities (see 

paragraph 48 of the Grounds), and the former are allegedly less likely than the latter to 

be used by groups with a protected characteristic.  

 

52. Not only is there no evidence that larger charities or consortia are less likely to be used 

by such groups, but plainly, as David Freeman has explained, the LCF was in any event 

designed so as not to unduly favour larger VCS organisations.  Further protections were 

incorporated into or added on to the LCF scheme to meet any prejudice visited on 

smaller organisations in the way the scheme was set up. For example, the Defendant 

gave significant weighting (15% of the total score) to local knowledge in the project 

assessment criteria, and put on numerous workshops to ensure that support was 

available to smaller organisations who wished to participate in the bidding process.  

 

53. The Defendant also sought to insulate against any prejudice generated by the operation 

of the LCF on those BAME service users who prefer to use community led small 

organisations, in so far as it may arise but for which there is no evidence, see witness 

statement of David Freeman paragraph 44. For older people the small grants 

programme supports direct service provision by smaller organisations, while the 

additional themes of Access and Participation grafted on to the Small Grants Programme 

ensured support for smaller community groups to act as gateways to signpost and refer 

people from their communities to the services they require.  
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54. The Claimant makes the bald assertion that a large number of charities which exist for 

the benefit of BAME people have lost their funding, paragraph 45 of the Claim Form. 

This ignores entirely that organisations providing services exclusively from BAME 

communities were successful in their funding bids, including organisations falling under 

the Claimant’s umbrella, such as the Bangladesh Youth Movement (see statement of 

David Freeman paragraphs 43 and 59).  

 

55. The Claimant states that exclusionary charities “achieve far greater engagement and 

benefit for BAME people than large, national or mainstream charities”. This is a 

questionable claim. Data collected and analysed by the Defendant suggests that larger 

and inclusive organisations, such as some of those awarded funding under the LCF, 

appear to serve a proportionately higher number of residents from BAME communities 

than in the population overall, see statement of David Freeman paragraph 44 and 

subject to the caveats he has explained.   

 

56. Further, the assertion made by the Claimant at paragraph 45 of the Grounds that “as a 

matter of fact the PCP has placed BAME people at a particular disadvantage as it has 

reduced charitable services which they are able to access which were successfully 

reducing the disadvantage and inequality they fact (sic)” is just a simple assertion and for 

which there is actual factual basis having regard to LCF, let alone taking into account the 

mitigation measures and other small grants available..  

 

57. Therefore, the again uncorroborated assertion that “as a matter of statistical detriment” 

the promotion of inclusionary charities over exclusionary charities is discriminatory and 

unlawful, is simply not borne out. The Claimant has produced no statistics to back up 

that wide claim, as it has failed to produce any evidence that BAME people are unable to 

access services provided by allegedly exclusionary charities.  

 

58. It is quite clear from the history as relayed by David Freeman that the Council was well 

aware of the potential for problems, that there would be winners and losers and that 

steps in mitigation may need to be taken.  It has taken those steps, and kept them under 

review.  It is not yet in a position to ascertain whether more needs to be done, but there 

is no evidence that is the case.  Certainly, there is no evidence to support the view that 

either focusing on simple LCF or, more appropriately having regard to that and the 

various mitigation schemes viewed as a whole, there is any indirect discrimination. 
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Justification 

 

59. Even if the Court retains any concern as to possible discrimination, the Council submits 

the PCP in question is justified. 

 

60. There are two distinct issues which may arise for consideration in this context (see 

analysis at paragraph [75] in Gullu).   

 

(a) First, does the policy contain sufficient safeguards to eliminate the indirect 

discrimination resulting from the impugned PCP?  For the reasons set out above, it is 

submitted they do, including the steps taken after implementation of the PCP.   

(b) Secondly, if, however, the LCF does put persons with a protected characteristic at a 

particular disadvantage notwithstanding such safeguards, it will not be indirectly 

discriminatory if the Defendant can show that it is objectively justified: s.19(2)(d), Equality 

Act 2010, Essop v Home Office (UK Border Agency), Naeem v Secretary of State for 

Justice [2017] UKSC 27. A PCP is objectively justified if it is a proportionate means of 

achieving a legitimate aim.   Furthermore, the Supreme Court considered cases of 

systems in transition (as here).  Although circumstances were different, the Court  

suggested that the question is whether the steps being taken to move towards the new 

system were proportionate, and whether for example they could undertaken quicker, see 

paragraph [47]. 

 

61. There is ample evidence to support the Defendant’s contention that the adoption of the 

LCF was and is a proportionate means of achieving a legitimate aim.  

 

62. The starting point is a wide margin of appreciation afforded to a local authority when 

making funding decisions: R (RJM) v Secretary of State for Work and Pensions [2008] 

UKHL 63, and the judicial appreciation that funding decisions involve hard political 

judgments which are matters for the local authority to determine: R (YG) v Hillingdon 

LBC [2018] EWHC 1937 (Admin), with which the court should not interfere.  

 

63. As for the test itself in determining whether or not a PCP is a proportionate means of 

achieving a legitimate aim, this comprises four limbs identified by Lord Reed in Bank 

Mellat v HM Treasury (No 2) as identified at paragraph [91] of Gullu: 

 

“it is necessary to determine  
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(1) whether the objective of the measure is sufficiently important to justify the 

limitation of a protected right,  

(2) whether the measure is rationally connected to the objective,  

(3) whether a less intrusive measure could have been used without 

unacceptably compromising the achievement of the objective, and  

(4) whether, balancing the severity of the measure’s effects on the rights of 

the persons to whom it applies against the importance of the objective, to the 

extent that the measure will contribute to its achievement, the former 

outweighs the latter …  

 

In essence, the question at step four is whether the impact of the rights 

infringement is disproportionate to the likely benefit of the impugned 

measure.” 

 

64. As to the first of Lord Reed’s criteria, the objective of the new measure (i.e. the LCF) was 

to replace system that had significant issues. The replacement of MSG for a best value 

compliant funding system was therefore a necessary part of the plan agreed with 

Commissioners, and the interim steps taken with respect to the MSG scheme for 2015-

19 were only the first stage of such process. It follows that the objective of the measure 

was to ensure compliance with one of the many overarching duties imposed on local 

authorities, i.e. in summary to ensure robust and transparent fiduciary management.   

 

65. That is also seen in the fact that the legitimate aim pursued by the implementation of the 

LCF comprised the prudent allocation of public money and pursuing a funding scheme 

based on themes formulated by the democratically elected representatives which are 

consistent with the overall strategy of the Defendant.   It is relevant in this regard also to 

note that the scheme purposively set out to avoid disadvantaging just those whom it is 

alleged are disadvantaged. 

 

66. It follows that, applying the second of Lord Reed’s criteria, the implementation of the LCF 

was rationally connected to the objective of securing compliance with best value criteria 

and ensuring the needs and services required by those residing in the Defendant’s area 

were met and at a reasonable cost.  

 

67. As to the intrusiveness of the measure, the means chosen are no more than is 

necessary to accomplish the objective. That is clear from both the consideration of the 

options in October 2018 and the change of course from formal tendering to a process 
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more accessible to smaller VCS groups as explained by David Freeman at his paragraph 

27 and also the ‘safety valves’ built into the LCF to alleviate any discrimination potentially 

visited upon groups with a protected characteristics by the implementation of the 

scheme. The mitigating measures set out in the EAAP and as required by the Mayor, 

including the implementation of the small grants fund, comprise those safety valves to 

alleviate any indirect discrimination, and which illustrate that the means chosen were no 

more than is absolutely necessary to accomplish the objective.  

 
68. The final of Lord Reed’s questions addresses proportionality. It is a matter in the first 

instance for the local authority to determine the question of proportionality. That 

assessment runs throughout the decision-making and is apparent from the anxious 

consideration given to the introducution of the scheme. The impact (if any, having regard 

to the mitigation measures and other steps) on the rights of those entitled to direct 

funding under the MSG is easily outweighed by the objective of ensuring compliance and 

best value.  

 

Illegality - PSED (ground a (iii)) 

 

The legal framework 

 

69. The Equality Act 2010 Pt 1 Ch.11 introduced the “public sector equality duty” (‘PSED’). 

As part of that duty, public authorities—defined in s.150(1) and Sch.19—and any person 

who exercises public functions must have due regard to, inter alia, the need to advance 

equality of opportunity for persons with a protected characteristic: s.149(1), (2), (7).  

 

70. A public function is one that is a function of a public nature for the purposes of the 

Human Rights Act 1998: s.150(5). 

 

71. In performing the duty under s.149, the authority must have due regard, inter alia, to the 

need to take steps to meet the needs of the person with a protected characteristic that 

are different from persons without that protected characteristic: s.149(3)(a), (b). 

Compliance with the public sector equality duty may involve treating some persons more 

favourably than others: s.149(6). 

 

72. What is due regard is to be determined by the circumstances (R (Baker) v SoS for 

Communities & Local Government [2008] EWCA Civ 141 at [30-31]).  It is a matter for 

the decision-maker to determine how much weight to give to the duty and it is important  
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to appreciate that the PSED is not a duty to achieve a particular result, Hotak v 

Southwark LBC [2015] UKSC 30 at [74-75].  The courts have repeatedly cautioned 

against seeking to micromanage an authority’s compliance with that duty  

 

73. The principles to be applied to an assessment of whether or not the PSED has received 

compliance were set down in R (Brown) v SSWP [2008] EWHC 3158 (Admin), [2009] 

PTSR 1506 at [90-96]: 

  

a. decision-makers must be aware of the duty of due regard; 

 

b. which 'must be fulfilled before and at the time that a particular policy … is being 

considered by the public authority in question', a process which 'involves a 

conscious approach and state of mind' rather than ex post facto justification; 

 

c. that the duty 'must be exercised in substance, with rigour and with an open mind' 

and must be 'integrated within the discharge of the public functions of the 

authority' (it is not a question of 'ticking boxes', and failure to mention the PSED 

as such is not fatal); 

 

d. that the duty is non-delegable though practical steps to fulfil it may be taken by 

others under proper supervision; 

 

e. that it is continuing; and 

 

f. that it is good practice to keep records on PSED compliance. 

 

74. In the recent decision Luton Communities HL v Durdana [2020] EWCA Civ 445, the  

Court of Appeal summarised the law at paragraphs [17-19] and confirmed the following 

principles at [29]-:  

(a) a breach of the PSED does not automatically entitle the person (or people) impacted 

by the breach to relief:                                                                                                                              

 

(b) the test to be applied by the Court in assessing whether relief should be refused: 

Whether the decision is ‘highly likely’ to have been the same if the PSED had been 

complied with; 

 

75. There is also a time frame element in considering application of PSED, see Gullu at [74].   
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PSED claim 

 

76. The sole claim made in respect of PSED is in three lines in paragraph 47 and suggests a 

simple regard to have PSED when deciding to exclude charities.  It is clearly without any 

merit. 

 

77. Not only is it simply incorrect to suggested that charities were excluded which existed for 

the benefit of specified protected groups, it is abundantly clear that before, during and 

after the implementation of the MSG, the Defendant considered expressly and in depth 

the impact of the introduction of the LCF on groups with a protected characteristic. For 

example the Cabinet report, dated 20th March 2018, recognised: 

 

“6.2…it is important in respect of the Council’s equalities duties to ensure there are 

appropriate funding arrangements in place to avoid a disproportionate impact on 

people with protected characteristics and organisations which represent them. 

 

6.3 These organisations are often small and can struggle to find the resources to 

compete for funding through formal tendering. The Community Commissioning 

capacity building programme will be considered as part of the strategy to ensure the 

council meets equalities duties.  

 

6.4 It is understood that the proposed grants arrangements in the draft Council 

Grants Policy will help ensure that the council’s funding arrangements do meet 

equalities duties in these cases. Therefore a full equality analysis will also consider 

proposals for the grants programme.” 

 

78. In the same vein, considerable steps were taken to support smaller and more local 

charities.  Further, in its LCF prospectus, dated 25th March 2019, the Defendant made 

plain that any charity bidding for funding must have an equality and diversity policy, and 

“show how your project will benefit residents in greatest need” [pg.5]. 

 

79. The LCF report presented to Cabinet on 31st July 2019, recognised: 
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“3.54 Some activities currently funded through MSG will not be funded through the 

Local Community Fund. Some of these may be significant, good quality services 

which no longer meet highest priority needs but which are, none the less, important 

in their communities. The council recognises that in any period of change it is 

important to ensure that this happens in a managed, orderly way and that, as far as 

possible, adverse impact on the sustainability of organisations and quality provision 

for their service users is mitigated.  

 

80. Attached to the report was an Equality Impact Assessment, which included an Equality 

Analysis Action Plan (‘EAAP’). The EAAP addressed each of the protected 

characteristics specified in s.4, Equality Act 2010 and the impact on each of the LCF. 

The plan proposed mitigating actions in respect of each group impacted by the adoption 

of the LCF. These actions included the extension of MSG to lunch clubs and community 

language to continue the support for small BME led projects. The actions were 

comprised in a report to the Grants Determination Sub-Committee on 11th September 

2019, and the actions then implemented.  

 

81. Updates on the EAAP were presented at the Council’s Overview and Scrutiny 

Committee on 23rd September 2019, while on 30th October 2019, an EAAP monitoring 

report was presented to the Cabinet. On 6th November 2019, an update on the EAAP 

monitoring report was presented to the Council’s Grants Determination Sub-Committee. 

In particular the report referred to work done with “MSG groups to help identify ways to 

secure alternative sources of grant funding”. A full list of mitigation measures was 

attached to the report.  

 

82. On 16th January 2020, a report to the Grants Determination Cabinet Sub-Committee 

confirmed that a Small Grants Programme was in place to “ensure that local people and 

community groups will continue to be able to get funding from the council to support 

community initiatives” and to “support grass roots activity in local communities”.  That 

programme comprised seven themes’, “developed in response to the Equality Analysis 

of the report to Cabinet on 31st July 2019”; “All grants awarded will need to demonstrate 

how they meet the need of our diverse communities and support the council’s Public 

Sector Equality Act Duty”.  

 

83. In summary therefore, the introduction of LCF was informed by an suitable and 

appropriate Equality Impact Assessment which included an Equality Analysis Action 

Plan. The assessment and plan, and continuing assessment/monitoring of the equality 
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implications of the LCF scheme, clearly demonstrate “due regard’ to the impact of the 

LCF on those with a protected characteristic for the purposes of s.149.  

 

84. That due regard was had to the PSED is also plain from the mitigation measures and 

additional transitional protection to specific organisations, demonstrating that the need to 

eliminate discrimination and advance equality of opportunity was at the forefront of the 

decision making process. 

 

85. That due regard was not had to the PSED is simply not sustainable in the face of the 

Defendant's ample evidence that it was considered throughout the decision-making 

process and this ground has no merit.  

 

86. But even if the Claimant could show a breach of the PSED, this would not entitle them to 

the remedy they seek. Given the need to ensure compliance with  best value obligations, 

and the clear evidence  that the LCF achieved that compliance, this court can be 

satisfied that the decision maker was highly likely to have come to the same decision 

with regard to implementation of the LCF even if the Defendant had complied with the 

PSED and/or alternatively that any relief should be limited.  

 

Illegality – Children Act 2004 (ground a (iv))  

 

The legal framework 

 

87. Paragraph 52 of the grounds assert that the Defendant “plainly did not have due regard 

to the need to safeguard and protect the welfare of children” in circumstances where the 

local authority’s area has a high level of child poverty.  

 

88. The Defendant acknowledges that it is clearly established that section 11 of the 2004 Act 

requires a local authority to, inter alia, evaluate the possible impact of any decision on 

the welfare of children in their area (R (WB) v Secretary of State for Justice [2014] 

EWHC 1696 Admin, at [62-63]).  

 

89. It has been held that s.11 applies, not only to the formulation of general policies and 

practices, but also to their application in an individual case. As Pitchford LJ put it, in R. 

(Castle) v Metropolitan Police Commissioner [2011] EWHC 2317 (Admin); [2014] 1 All 

E.R. 953 at [51]:  
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“The chief officer’s statutory obligation is not confined to training and dissemination of 

information. It is to ensure that decisions affecting children have regard to the need 

to safeguard them and to promote their welfare.”  

 

90. However, he went to point out that:  

“This does not mean that the duties and functions of the police have been re-defined 

by section 11 ... the guidance accurately states the obligation of chief officers of 

police ‘to carry out their existing functions in a way which takes into account the need 

to safeguard and promote the welfare of children’.”  

 

91. See further Mohamoud v RB Kensington & Chelsea [2016] PTSR 289. Some statutory 

questions do leave room for the consideration of the child’s welfare. Where the question 

relates to the eligibility of a third country national for homelessness assistance under the 

Regulations implementing the decision of the Court of Justice of the European Union in 

Ruiz Zambrano v Office national de l’Emploi (C-34/09) [2012] Q.B. 265, the test is 

whether the EU citizen child of that third country national would be “unable to reside” in 

the United Kingdom or another EEA state if the third country national were obliged to 

leave. It was held in Hines v Lambeth London Borough Council [2014] EWCA Civ 660; 

[2014] 1 W.L.R. 4112, that the child’s welfare had obviously to be taken into account, but 

it could not be the paramount consideration as this would be inconsistent with the 

statutory language.   

 

Section 11 claim 

 

92. What appears to be asserted in this case is that that section 11 considerations should 

have fundamentally altered the process of the decision-making when determining as to 

how public money is allocated. That is a fundamentally misconceived submission. It 

amounts to an attempt to “re-define” the duties and functions of the local authority 

through the prism of section 11. That is simply not permissible.  

 

93. In any event, it is plain from the numerous Reports to Cabinet at least since March 2018 

that the interests of all groups, including children, have been considered as part of the 

decision-making process. The chronology of events and evidence details the meetings at 

which this has been considered. For example, the notes for the Community 

Commissioning Workshop in March 2018 makes express reference to children in poverty 

and the need to have regard to their needs.  
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94. It is not necessary to consider every situation in which children might find themselves, 

see Gullu at paragraph [105] but it is quite clear that they were had regard to and were 

referenced in the Equality Impact Assessment at some length and were reflected in 

consideration of the Themes that underlie the scheme. That there is no express 

reference to section 11 does not matter.  It is clear proper regard was had to it. 

  

95. The Claimant’s assertion at 52(c) of the Statement of Facts and Grounds that the O&S 

Committee found that mitigations proposed were insufficient is not accurate. The O&S 

report makes no mention of the inadequacy of mitigation in relation to the children being 

insufficient.  

 

96. In any event, the suggestion (52(d)) that the Mayor “proceeds with the policy regardless” 

entirely ignores the detailed discussion by the Mayor proior to adopting his original 

decision and the reasons given therein as to why – having considered the 

representations from the O&S – he decided to confirm his original decision to proceed 

with the LCF and adopt mitigation measures.  

 

97. This ground is also without merit.  

 

Irrationality - Legitimate Expectation (ground b(i)) 

 

98. This ground requires the Claimant to establish (i) that there was a legitimate expectation 

that bids for funding would lead to an award under the MSG scheme; and (ii) that the 

local authority did not have regard to that expectation when deciding to adopt the LCF, 

see paragraphs 53-4 of the Claim Form.  

 

99. That argument can be dismissed on first principles.  The Claimant has simply failed to 

have regard to the significant and well publicised history of consultation and publicity 

related to the changes.  There is no basis for the claim at all.  See the witness statement 

of David Freeman.  

 

100. The argument proceeds on the same false premise that undermines much of the 

Claimant’s argument. The decision to adopt the LCF was taken in October 2018 (see 

above). The invitation to tender sent out on 25 March 2019 was for bids to the LCF (see 

statement of David Freeman, [31]-[32]). It is therefore simply wrong to suggest that the 

invitation was made before the decision to adopt the LCF was taken. There could 

accordingly have been no legitimate expectation created.  
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 Lest the matter is returned to the Defendant makes the following further submissions. 

 

101. In the GCHQ case,5 Lord Diplock defines procedural legitimate expectation as a 

decision which –  

 

““must affect [the] other person … by depriving him of some benefit or advantage which 

either (i) he had in the past been permitted by the decision-maker to enjoy and which he 

can legitimately expect to be permitted to continue to do until there has been 

communicated to him some rational grounds for withdrawing it on which he has been 

given an opportunity to comment; or (ii) he has received assurance from the decision-

maker will not be withdrawn without giving him first an opportunity of advancing reasons 

for contending that they should not be withdrawn.” 

 

102. In this case, it is difficult to see that there was any benefit or advantage to which the 

Claimant had been entitled: the ability to make bids was the ability to apply for a share of 

communal funding, not a right to a substantial benefit of any kind.  It can be noted that at 

least two bodies within the Claimant organisation did so and were successful.  

 

103. In any event, as noted in the chronology of events and evidence (attached), the local 

authority made it quite clear to all those involved (including the Claimant) that the 

process for grant funding was shifting from MSG to LCF and the reasons why and 

involved them (including at various stages several if not all of the constituent members of 

the Claimant) in the decision-making process. Nor was there any assurance provided by 

the local authority that the MSG would not be withdrawn; to the contrary, since 2018 at 

the latest the local authority has been clear that it was intending to move towards the 

LCF system.  

 

104. Therefore there was no unequivocal statement that the MSG would continue, it is 

unclear what reliance is said to have been placed on any such statement and it is 

impossible to see what detriment befell the Claimant because of that reliance (R v 

Secretary of State for Education and Employment, ex p Begbie [2000] 1 WLR 1115). 

Remembering the burden of proof to be on the Claimant (Paponette v Attorney General 

of Trinidad and Tobago [2010] UKPC 32; [2012] 1 AC 1) the Claimant’s case as set out 

                                                 
5
 Council of Civil Servants Unions v Minister for the Civil Service [1985] AC 374  
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in the statement of facts and grounds does not come close to establishing a legitimate 

expectation.  

 

105. Even assuming that the guiding principle for establishing and determining a 

legitimate expectation is fairness in public administration (R (Niazi) v Secretary of State 

for the Home Department [2008] EWCA Civ 755), the Claimant identifies no want of 

fairness. The highest that the case can be put (albeit without justification) is that the local 

authority departed from an established practice which the Claimant was reasonably 

entitled to expect would consider. Such a claim “will not often be established” (Niazi at 

[49]) but will – if established - in any event only require the local authority to consult on 

its proposals before changing them; it does not bind the hands of a public body for all 

time. As noted below and in the chronology attached, there was a significant consultation 

exercise undertaken by the authority.  

 

106. Moreover, assuming contrary to the above arguments that a legitimate expectation 

has been established, “the court will [then] have the task of weighing the requirements of 

fairness against any overriding interest relied upon for the change of policy” (R v North & 

East Devon HA, ex p Coughlan [2001] QB 213). In striking that balance it is relevant that 

the issue relates to the administration of local government finance (R (Cheshire East BC) 

v Secretary of State for the Environment [2011] EWHC 1975 (Admin)) and there is a 

wide margin of appreciation afforded to the body on which Parliament has placed the 

burden of decision-making:  

“In some cases a change of tack by a public authority, though unfair from the 

applicant's stance, may involve questions of general policy affecting the public at 

large or a significant section of it (including interests not represented before the 

court); here the judges may well be in no position to adjudicate save at most on a 

bare Wednesbury basis, without themselves donning the garb of policy-maker, which 

they cannot wear.” (per Laws LJ in Begbie at [80]).  

 

107. The background to the decision to adopt the LCF is relevant in that regard. As noted 

in the decision of 19 August: “Given that political interference in the council’s previous 

MSG programme continues to be the subject of an active police investigation, it was right 

that the council introduced a robust independent scoring of bids.” 

 

108. This ground is accordingly entirely without substance.  

 

Irrationality  - Overview and Scrutiny Committee (Ground b(ii)) 
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Background 

109. The local authority operates an elected mayor and cabinet executive in accordance 

with section 9C of the Local Government Act 2000. Section 9D provides that all functions 

other than those prescribed by statutory instrument are to be the responsibility of the 

executive – the Local Authorities (Functions and Responsibilities) (England) Regulations 

2000 prescribes those functions which are not to be functions of the executive or are not 

to be the sole responsibility of the executive. Matters of finance and/or grants are not 

included in that list6 and are therefore for the executive to discharge alone.  

 

110. By section 9F, the executive arrangements adopted must include provision for the 

appointment of overview and scrutiny committees. Article 1.6 of the Defendant’s 

constitution establishes Overview and Scrutiny Committees to conduct reviews into 

functions which are the responsibility of the executive –  

“The Overview and Scrutiny Committee has a strategic and co-ordinating role over 

the scrutiny function and also monitors the decisions of the Mayor and Executive. 

The Committee may advise the Executive of key issues/questions that should be 

considered in relation to reports due to be considered by the Executive.  In most 

cases it can also ‘call-in’ a decision that has been made by the Mayor or Executive 

but not yet implemented.  This enables the Committee to consider whether the 

decision is appropriate.  It may recommend that the decision be reconsidered.” 

 

111. Article 16 of the constitution gives the O&S committee power to scrutinise a decision 

which has been called-in by members. By article 16.4  

“If, having considered the decision, the Overview and Scrutiny Committee is still 

concerned about it, then it may refer it back to the Mayor or Executive for 

reconsideration, setting out in writing the nature of its concerns or if the matter should 

properly be considered by Council refer the matter to Council. If referred to the 

decision-maker they shall then reconsider within a further five clear working days or 

as soon as is reasonably practical thereafter, amending the decision or not, before 

adopting a final decision.” 

 

112.  The role of the O&S Committee is therefore advisory. The executive has to power to 

“amend the decision or not”, having regard to the concerns of the O&S Committee.  

 

                                                 
6
 Save for an irrelevant power in relation to Council Tax and setting precepts.  



 26 

113. It follows that any argument that a decision not to adopt the recommendations of the 

O&S Committee faces a high threshold to cross: it must seek to go behind the 

constitutional arrangements imposed by statute and adopted by the democratically 

elected council.  

 

114. First, the Claimant asserts in paragraph 55 of its Claim that the Defendant decided 

not have to regard to the recommendations of the O&S Committee.  That is simply 

unsustainable given the terms of the decision under challenge. 

 

115. Second, the Claimant asserts that the Defendant acted unlawfully in simply not 

adopting those recommendations, again that is unsustainable. 

 

116.  Then the Claimant seeks to assert that the decision was irrational for four specified 

reasons. That argument is without merit –  

 

a. The suggestion that the LCF was contrary to existing policies is mere hyperbole.  

Amongst many other errors, it ignores that the LCF was the product of a 

recommendation by the Commissioners on the advice of the Secretary of State, 

was the subject of extensive decision-making, discussion and consultation and 

was part of a strategic shift to a different method for grant awarding.   

 

b. The ethnicity of panel members played no part in the decision not to amend the 

decision. It was raised as a potential issue by the O&S call-in procedure and 

hence it is not surprising that the Mayor therefore dealt with it. 

 

c. The decision “proposed that funding for services which may fall into this category, 

for example lunch clubs, will be extended, at broadly the same level, for another 

six months…”. The Claimant’s assertion that other services should have also 

been extended falls into the trap identified by the Mayor in his decision: “I was 

disappointed that must of the presentation from the councillors who called in the 

decision focused on specific organisations deserving funding and very little on the 

outcomes we hoped the LCF would achieve for our residents”.  Furthermore it 

ignores the significant other steps that had been taken to mitigate impact as set 

out above. 

 

d. There was no deliberate disadvantaging of small and grassroots organisations.  

On the contrary, for the reasons rehearsed above, the opposite is the case.  
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Moreover, the small grants programme was not the only mitigating measure 

proposed. The decision proposed new small grants programmes themes to 

support specified projects.  

 

117. There is no merit in this ground. 

 

Procedural fairness - Consultation  (c(i)) 

 

118. In summary in the light of the contents of the witness statement of David Freeman, 

the assertion at paragraph 56 of the Grounds borders an abuse.  It is a wholly un-

particularised complaint that flies in the face of the evidence. 

 

119. The fundamental requirements of the duty of consultation are summarised in 

Coughlan:  

“To be proper, consultation must be undertaken at a time when proposals are still at 

a formative stage; it must include sufficient reasons for particular proposals to allow 

those consulted to give intelligent consideration and an intelligent response; 

adequate time must be given for this purpose; and the product of consultation must 

be conscientiously taken into account when the ultimate decision is taken.” 

  

120. “Proper” in that context, has been held to mean that fairness is a key aspect of the 

duty to consult – R (Edwards) v Environment Agency (No2) [2007] Env LR 9 – as such, 

the extent of the obligation is fact specific.  

 

121. In that context, the bland observation that the authority “failed to properly or fairly 

consult” is not informative. The Council has highlighted above why the challenge cannot 

be to the original decision to adopt the LCF for want of time and legal certainty. Thus the 

challenge must be to the failure to consult when deciding not to change the 31 July 

decision.  

 

122. Insofar as the Claimant asserts (as it must) that the Mayor should have consulted 

prior to refusing to change his decision as a result of the call-in, there is no basis for a 

requirement for consultation at that stage. The executive arrangements in place do not 

require a Mayor to consult and in any event, there was no duty to consult again  as the 

final proposal was not fundamentally different (or at all) from the original which was 

clearly consulted upon – Keep Wythenshawe Special Ltd v NHS Central Manchester 

CCG [2016] EWHC 17 (Admin).  
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123. There is no substance to the claim that there has been a want of consultation such 

that the decision-making was unfair. The statement of David Freeman and the 

chronology attached detail the extensive consultation both at every stage and once the 

final package had been developed – R (Breckland DC) v Electoral Commission 

Boundary Committee for England  [2009] EWCA Civ 239, [2009] PTSR 1611.  

 

124. There is no substance to this challenge.   

 

Procedural Fairness – breach of natural justice (ground c(ii)   

 

125. This ground has no substance and is essentially repeats the previous grounds in a 

different way.   The LCF criteria were not designed to favour large and national 

organisations, indeed as noted above steps were taken to ensure that was not the case, 

e.g. encouraging joint bids and/or provision of advice and assistance as well as the 

weighting of criteria. 

 

126. Further notwithstanding those steps, the decision to adopt the LCF was in the 

accepted knowledge that an unintended consequence of moving to a more rigorous 

funding programme might still be a higher proportion of larger organisations funded, but 

with smaller organisations being funded in a different way and a separate scheme was 

set up to further that aim  

 

127. The decisions were taken by the local authority following extensive consultation and 

against a background of difficulties with the MSG and no basis for unfairness is made 

out.    

 

128. The Claimant suggests that to knowingly adopt that practice is “procedurally unfair” 

without specifying how.  That submission in reality is nothing more than an attempt to 

suggest that a decision adverse to the Claimant is wrong per se. In that sense it does not 

provide a basis for a claim for judicial review.  

 

129. In any event, the Mayor addressed this issue in his decision on 16 August – “I 

recognise the [O&S] committee’s concern about the LCF impact on smaller 

organisations. We should however recognise that the vast majority of organisations 

which have been funded have a local presence and history of delivering services in 

Tower Hamlets. The Small Grants Programme, including the new themes we are adding 
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to this, will provide significant opportunities for smaller organisations to bid for funding for 

projects…”.   

 

130. This ground is of no merit. 

 

 

Procedural Fairness – Procurement (c(iii)  

 

131. This ground challenges “the procedure through which the independent assessor was 

appointed”. The Claimant acknowledges that the decision to appoint an assessor was 

taken in October 2018. It is unclear what relevance it is said to have to the final decision 

in August 2019. It is equally unclear what relevance the procurement scheme had to that 

decision. The authority’s view is that it forms no part of the decision of August 2019 and 

is therefore outwith the scope of this challenge.    

 

132. In any event for the reasons given by David Freeman at paragraph [35] there is 

nothing wrong with the process adopted and the Claim fails to expose any flaw. 

 

133. It was a matter for the elected representatives to determine what scheme to use to 

appoint the assessor. Absent any illegality (which is not claimed) nor any unlawfulness 

(which is likewise not claimed) this is a claim of no substance.  

 

Conclusion 

 

134. For all of those reasons stated above, this is a claim entirely unencumbered by merit. 

  

135. Drawing the threads together –  

 

a. There is no evidence to support the allegation of indirect discrimination (§§43-46) 

and, in any event, any such discrimination as can be made out would be justified 

on the fact as a proportionate interference, particularly having regard to the 

circumstances in which the new scheme was adopted.   

b. The argument that the Defendant did not have regard to the PSED (§47) is 

refuted both by the contemporary documentation (the EIA) and the fact that there 

are mitigation measures which flowed from the EIA, which measures ensured 

that those with protected characteristics continued to receive funding.  
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c. The obligation imposed by the Children Act 2004 to have regard to the need to 

safeguard and protect the welfare of children – although not expressly referred to 

– was demonstrably had regard to throughout the Defendant’s decision making. 

The suggestion that Defendant did not have regard to the Act (§52) is not made 

out.  

d. The claim for legitimate expectation (§§53-54) is based on an error of fact: the 

invitation to bid was made after the LCF was adopted and there can accordingly 

be no legitimate expectation that applications would be dealt with under the old 

regime.   

e. The claim of irrationality (§55) does not cross the exceptionally high hurdle 

required to impugn a properly made decision of a democratically elected body.  

Even if the hurdle was lower it would fail. 

f. The suggestion that there has been a failure to consult (§56) is not substantiated 

on the evidence.  

g. The allegation that there has been a breach of the principles of natural justice in 

favouring large organisations is wrong – the LCF does not set out to favour large 

organisations, that is an unintended consequence of the LCF which is the subject 

of mitigation measures.  

 

136. Moreover:- 

(a) The assertion at paragraph 14 that “in May 2019 the Claimant’s members all 

submitted applications under the MGF with the expectation that their applications 

would be dealt with under that scheme” is apparently wholly disingenuous 

[emphasis added to quote].   Such assertion is essentially repeated in paragraph 

16. 

(b) The assertion that the PCP identified above effectively excludes charities which 

exist primarily for the benefit of a particular group is without foundation. 

(c) The assertion of a failure to have regard to PSED duties is inexplicable having 

regard to the terms of the EIA, as well as the matters David Freeman documents 

in his statement. 

(d) The assertion that the PCP identified was “designed to result in large charities 

being favoured over small” is at odds with the clearly documented steps taken to 

achieve a fairer outcome.  Likewise reference to deliberate disadvantaging. 

(e) The Claimant has failed to disclose the extent to which its organisations have 

been successful in obtaining funding under the LCF or other schemes.   
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(f) The Claimant has failed to disclose that many of its constituent bodies took part 

in the various procedures organised by the Council to consult with and impart 

information about the new LCF scheme. 

 

 

 

 

 

 

Relief 

137. As a general point, if contrary to the above submissions the Claimant is successful 

the Defendant will seek to argue that it would have made no difference and relief should 

be refused. 

 

138. Further, while the Claimant seeks relief against four decisions, as recognised by 

Roger Ter Harr in the order granting permission, there is only one actual decision to 

which this claim may potentially attach (subject to the argument regarding delay); that of 

the Mayor dated 16th August 2019.  

 

139. If, notwithstanding those points made by the Defendant above, the Court is minded 

to quash that decision (or any other decision), the legal and practical effect of that 

determination would be for the decision as to how to react to the recommendations of the 

O&S committee would be remitted to the Mayor for his reconsideration. It is hard to see 

any benefit to the Claimant in that remission, but only the imposition of a logistical and 

administrative burden on the Defendant.  

 

140. In general terms, the Claimant seeks relief vastly expanded beyond the limited ambit 

of its challenge (as properly understood). It requires the repeal of the LCF scheme – 

which by the time of this hearing will have been in place for 18 months..  

 

141. This would materially impact on those organisations now established under the LCF 

and embedded in the community. Delivery of services funded by the LCF to vulnerable 

users would be interrupted and uncertainty in the entire sector both for providers and 

users alike, would prevail. The Defendant’s development of a new funding programme to 

replace LCF, currently forecast to take effect in 2023 would be undeliverable.  
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142. It is to nobody and no-one’s benefit that the Claimant obtain the relief it seeks. It 

would be a costly outcome in terms of time, resources and public confidence in public 

decision making at a time when a reasonable, well-thought out and effective scheme is 

in place.  

 

143. The Court is therefore respectfully requested to not only dismiss the claim on its 

merits, but if the claim is permitted, to refuse or limit the relief sought on the basis of its 

width and undesirable consequences and taking into account all the circumstances set 

out above.   

 

James Findlay QC 

Victoria Osler 

Statement of truth 

 

I believe that the facts stated in this Detailed Grounds for Resisting the Claim are true. I 

understand that proceedings for contempt of court may be brought against anyone who 

makes, or causes to be made, a false statement in a document verified by a statement of 

truth without an honest belief in its truth. 

 

 

Signed  David Freeman 

 

Mr David Freeman 

 

Position or office held 

Voluntary and Community Sector Strategy Manager 

 

Date 28 April 2020 
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